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The appellant in this case assigns as error the allowance

oi the item of $.").41ti costs, as originally fixed by the United

States Circuit Court and affirmed by this Court, in the case

of the Tyler Mining Company vs. the Last Chance Mining

Company, reported in 90 Fed.. 15.

The history of this item is as follows: The matter was



2*

leferred to a Master, who tiled his fincHn^s of fact thereon,

which findings of fact allow item No. <J for "expenses of pre-

serving the property, for the period of re-instatement of the

injunction from March 6th, IStKi to June 2sth. 1895, $5,091.'*

Upon exceptions being filed to the Master's report, the Cir

cuit Court in dealing with this item, says:

"The item of $5,(i91, for expenses in preserving the prop-

ertv from March Oth, 1898. to June 28th. 1895, cannot be al-

lowed in full. By Mr. Sweeny's testimony, as I understand,

it. there were three men about the property from March (ith.

to about May i^Oth, 189o, or about 75 days, at $10 per day

—

$750.00. From the last date until about April 2, 1894. there

V. ere two men for about ol7 days at $7 per day—$1^.1^9.

From that on one man was kept until his wages amounted tu

the sum of $447.00. There is evidence that the manager was

afterwards i)aid by the Company his salary during most of

this period, but this item is for preserving the property, and

there is no evidence that he served in that capacity, or that his

services were so needed, and his salary cannot be allowed,

thus leaving on this item as allowed. $:).41(;."

The Master's report as to this item, apj^ears in the trans-

crijit of this case on a former apj^eal at pages 188-189-190. and

the decision of the Circuit Court at page ?>82 of said transcript.

Judgment was entered accordingly.

The total amount of said judgment was $9,418. From

this judgment an appeal was taken in the case of Tyler Min-

ing Co. vs. Last Chance Mining Co., and the question which



the appellant herein seeks to have reviewed was fullv before

this Court and decided, and the Court said that there was no

error in the ruling of the Court below, in respect to the costs

and damages allowed, except as to the liability of the sure-

ties. Upon this the Court below entered judgment against

tlie sureties for the amount in which they were held liable, and

against the Tyler Mining Company for the entire amount,

$9,418.

The a]')pellant was inspired to make this second attemjDt

at an a])peal l)y the language of the Circuit Court, found in the

transcript herein on page 7, where some doid^t is suggested as

to the propriety of having allowed this item of $'^,416, and the

Court suggests the doctrine of Meyers vs. Block, 120 U. S.,

l'11, as the basis for such doubt. There is nothing in the case

(jf Meyers vs. Block that would sustain the position contend-

ed for by appellant in this case.

We must consider this appeal in the light of the decision

of this Court on the former appeal, which holds, in effect, that

the appellant was liable, first, on the boud given pursuant to

the order of Justice Field, second, on the renewing of the lia-

bility under that bond by order of the Circuit Court of March

6th, 1893, as stated in the opinion of the Court, 90 Fed., 19.

Under the authorities, a revival of the injunction on

March (ith. 18{»:3. was. at least as to the appellant, a revival of

the liability to which it was subject under the bond. For

that reason, the Circuit Court found that the Tyler Mining

Co., having procured the original injunction and having giv-



en a l)on(l thereiii)on to pay all damages that the flefendant-^

would suffer, if it should be filially decided that the injunction

should not have 1)een issued, and it having- been Hually de-

cided that the injunction should never have issued, then the

liability of the appellant for whatever damages the defendants

might suffer, was complete and. under the rule of Russell vs.

Farley, 105 U. S.. 437. and that established by this court, on

a former hearing of this case, these damages might be ascer-

tained and assessed without bringing suit on the bond, at

least as against the appellant, if not against the sureties on

the bond.

The appellant is in error in asserting, (Brief, p. M). that

this court has held either expressly or by implication, that the

bond expired on October 10, 1891. The decision went no

farther than to hold that the liability of the sitrc.ies ceased on

that date, for the reason that the terms of their contract had

been altered without their consent. Not so as to the princi-

pal, which was present and taking full part in all proceedings,

and which was satisfied with and consented to the modifica-

tion of the restraining order. The language of this court

throughout the opinion, and particularly in the closing para-

graph, is too plain to be misunderstood. It distinctly af-

firms every ruling of the court below "in respect to the costs

and damages allowed against the appellant company." The

appellant is now trying to convince this court that it did not

mean what it said, and this a])peal is, in effect, a i)etition for

rehearing. Appellant's right to a rehearing has long since



expired, and this proceeding is nothing more nor less than

an attempt to do at this late date something that should have

l)een done, if at all. within the time prescribed by the rules

of this court.

The repeated appeals in this case have added largely to

rhe expense, as well as annoyance, imposed upon the appel-

lee, and we must respectfully submit that the present appeal

is frivolous, and that this court ought not to be called upon

to decide the same question twice. The judgment entered

bv the circuit court upon the coming down of the mandate

fr(~m this court, in this case, is not such a judgment as an ap-

peal could be taken from, as the circuit court was only carry-

ing cut the mandate of this court. On March <ith. 1S93.

appellant procured a reinstatement of the injunction as grant-

ed bv Justice Field, and because of that act. appellee was

damaged to at least the full extent of the judgment allowed

bv the circuit court. The fact is. that the appellee was dam-

aged manv times that amount, but. because of the rules that

have been established by the courts in regard to what may be

recovered under such circumstances, the financial disaster

that has l:een shown to exist, by the record in this case, when

before this court on the former appeal, is of such a nature that

the appellee cannot recover therefor.

We sul)mit that this appeal should be dismissed, as be-

ing an appeal from a judgment which was only the execution

of the mandate of this court, and that the judgment of this



court should be for the appellee, with its costs, and against

the appellant.

Respectfully submitted.
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Solicitors for Appellee.


